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BARRY, Circuit Judge

Appellant Raymond Parker pled guilty to a one count Information charging him

with Use of a Communication Facility to Facilitate a Felony Drug Crime, in violation of

18 U.S.C. § 843(b).  The District Court found the quantity and type of drugs involved: 

between five and twenty grams of crack cocaine.  Based on this finding, the Court

calculated the applicable Sentencing Guidelines range to be 46-48 months imprisonment. 

The Court, however, departed downward from this range under U.S.S.G. § 5K1.1 based

on Parker’s substantial assistance to authorities, and imposed a sentence of thirty months

imprisonment.

Parker challenges his sentence under United States v. Booker, 543 U.S. 220

(2005).  Specifically, Parker asserts that his Sixth Amendment rights were violated by the

use of judicial fact finding to enhance his sentence based on the amount of drugs

involved.  He contends that there were no admissions, nor any jury findings beyond a

reasonable doubt, regarding the drug quantity.

Because Parker was sentenced before the Supreme Court’s decision in Booker, his

appeal falls within the ambit of our decision in United States v. Davis, 407 F.3d 162, 166

(3d Cir. 2005) (en banc) (concluding that defendants sentenced before Booker should

have their sentencing challenge “remand[ed] for consideration of the appropriate sentence

by the District Court in the first instance.”).  Therefore, although we will affirm Parker’s

conviction, we will vacate his sentence and remand for resentencing in accordance with



3

Booker. 
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